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72 CALIFORNIA LAW REVIEW 

executory contracts were concerned the distinction above referred 
to has been made, and it has been held that after accepting and 
retaining the agreed consideration the vendor cannot question its 
adequacy.' 

T. A. J. D. 

Evidence in Eminent Domain Proceedings: Admissibility 
OF Evidence to Prove the Value of Land for Particular 
Uses. — Another question of interest was presented in the above 
case of City of Oakland v. Pacific Coast & Lumber Mill Company^ 
namely, is evidence of the value of land for a particular use admis- 
sible as proof in eminent domain proceedings? The authorities 
on this point are by no means harmonious in the various jurisdic- 
tions;^ and this lack of harmony seems to have been reflected in 
the decisions of the California Supreme Court on the same ques- 
tion. Although attempts have been made by our courts to recon- 
cile these various decisions, the position taken by the dissenting 
judges,^ the view of a court outside this state as to the effect 
of one of the cases,* as well as the significant language in the 
latest decision of the Supreme Court'' — all these things would seem 
to indicate that the decisions in California are far from being in 
harmony with each other. 

The question is soon to be presented again for the determina- 
tion of the Supreme Court on the rehearing of the judg- 
ment of the District Court of Appeal. That court excluded the 
evidence in dispute on the ground that "damages must be measured 
by the market value of the land, at the time it is taken, that there- 
fore while evidence that it is valuable for this or that or another 
purpose may always be given, the value in terms of money, the 
price which the land would bring for this or that or the other 
specific purpose is not admissible". 

This confusion and conflict of authority seems to have arisen, 
in great part, from the misapplication of a correct holding upon 
two extreme, peculiar situations, to all situations. In estimating 



Bangham (1909), 156 Cal. 359, 104 Pac. 689; Fraser v. Bentel (1911), 
161 Cal. 390, 119 Pac. 509. 

8 Nicholson V. Tarpey (1886), 70 Cal. 608, 12 Pac. 778; Fleishman v. 
Woods (1901), 135 Cal. 256, 67 Pac. 276; Meridan Oil Co. v. Dunham 
(1907), 5 Cal. App. 367, 90 Pac. 469. But see Prince v. Lamb (1900), 
128 Cal. 120, 60 Pac. 689; Kaiser v. Barron (1908), 153 Cal. 788, 96 
Pac. 806. 

1 (July 28, 1914), 19 Cal. App. Dec. 177. 

2 See authorities collected in Lewis, Eminent Domain, 3rd ed., 
§ 707, notes 12 and 13. 

3 San Diego Land, etc. Co. v. Neale (1888). 78 Cal. 63, 20 Pac. 372, 
3 L. R. A. 83; Spring Valley Water Works v. Drinkhouse (1891), 92 
Cal. 528, 28 Pac. 681. 

* Alloway v. Nashville (1890), 88 Tenn. 510, 13 S. W. 123, 8 L. R. 
A. 123. 

« Sacramento etc. R. R. Co. v. Heilbron (1909), 156 Cal. 408, 104 
Pac. 979. 



COMMENT ON RECENT CASES 73 

the value of property taken for public use, all authorities agree 
that it is the market value which is to be considered.® But where 
the seller attempts to introduce evidence as to special value to 
himself — as for example, because of his unwillingness to selF or 
because of any sentiment he has for the property* or because of the 
good will of a business due to a certain location® — or evidence 
as to the special value which the land has for the buyer^" — as for 
example, because it is the only land available for a fortification,^^ 
or because it is the nearest supply of gravel^^ — he is violating the 
test of market value of property, which is the "price it will bring 
when offered for sale by one who desires, but is not obliged to sell 
it, and bought by one who is under no necessity of having it".^^ 
Therefore it would appear, on principle and reason, that the courts 
should exclude any evidence to show a special value to buyer or 
seller. 

But in all other situations involving evidence as to value for a 
particular use or purpose, different considerations apply. Theore- 
tically there seems to be no reason why such evidence is not logi- 
cally relevant, and hence admissible; but the courts which hold 
to the view of its inadmissibility, do so on grounds of practicability. 
The argument of practicability has been stated in various forms, 
but it always comes down, in last analysis, to the expedition of 
litigation and to the prevention of its undue prolongment.^* 
Looked at from this viewpoint, it would seem that the exclusionary 
rule is too rigid, while the contrary rule goes to the other extreme, 
and seems to justify, in a measure, the criticism that "such 
evidence . . . distracts the mind of the jury from the single 
question of the market value".^* 

But does not the true solution lie in a middle ground between 
these two extremes? Why not leave it to the discretion of the 
trial judge as to whether such evidence ought to be admissible 
in any particular case? If by reason of its surroundings or its 
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Domain, 3rd ed., § 706. 
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Mass. 35, 29 N. E. 56. 
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Lewis, Eminent Domain, 3rd ed., § 706. 

1* Gardner v. Brookline (1879), 127 Mass. 358. 

" Sacramento etc. R. R. Co. v. Heilbron, supra, note S. 
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intrinsic characteristics, or its natural advantages, or its artificial 
improvements, land is peculiarly adapted to some particular use, 
might not this justify evidence as to value for such use ? Whereas 
if the particular use in question be remotely prospective or specu- 
lative, or depends upon too many suppositions or h)rpotheses which 
must be realized before the contemplated use becomes practicable, 
then the introduction of the evidence ought not to be justified. 

/. C. A. 

Guaranty: Effect of Executory Agreement to Guaran- 
tee. — In Postlethwaite v. Minor^ A, who with B was organizing 
a corporation, agreed in writing to "indorse and guarantee" bonds 
of the corporation to be issued to B. No written guarantee was 
in fact placed upon the bonds but they were issued to B, and by 
him assigned to C, who sued A as guarantor. The court held that 
there could be no recovery against A as guarantor. The agreement 
was to guarantee the bonds when issued, and, as an agreement, 
was binding at once, not being a mere offer ; but as a guaranty it was 
ineffective since the parties evidently contemplated a further act, 
that is, writing the guaranty on the bonds themselves, and so, 
under the familiar rule of contracts,^ the guaranty would not be 
complete until the act was done. This situation is to be dis- 
tinguished from an offer to guarantee another's debt if a third 
person will extend credit, which is generally regarded as accepted 
by extending the credit requested.^ Here B was already bound to 
advance his capital and the corporation to issue its bonds. 

But does A escape all liability on his contract ? Had B retained 
the bonds it is admitted that B would have had an action, either 
for specific performance or for damages, and it would seem to be 
immaterial whether he sued A as guarantor or for breach of the 
agreement to guarantee, the measure of damages being the same 
in either case.* But having disposed of the bonds he can show 
no damage for breach of the agreement, nor would he be entitled 
to specific performance since he no longer has an interest in the 
subject matter." The court holds that the action must be brought 
on the contract of guaranty itself. C is not a party to the agree- 
ment, it was not assigned to him, nor is he entitled to sue as a 
third person for whose benefit the contract was made. The con- 
tract was made for B's benefit, and only incidentally, if at all, for 
the benefit of any stranger. C cannot claim an estoppel since B 
was guilty of no misrepresentation, relied on by C to his detri- 
ment. B merely failed to live up to his agreement and the terms 
of the agreement were perfectly plain to C. 

1 (July 6, 1914), 48 Cal. Dec. 75, 142 Pac. 55. 

2 Bishop V. Eaton (1894), 161 Mass. 496, 37 N. E. 665. 

8 Summers v. Mutual Life Ins. Co. (1914), 12 Wyo. 369, 75 Pac. 
937, 66 L. R. A. 812. 

*Levy V. Wagner (1902), 29 Tex. Civ. App. 98, 69 S. W. 112 
(agreement to indorse a note to give it security). See also Petty v. 
Gacking (1911), 97 Ark. 217, 133 S. W. 832, 33 L. R. A. (N. S.) 175. 

6 Crocker v. Higgins (1829), 7 Conn. 342. 



